Guidance for schools: using self-employed consultants
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Introduction 

1. The majority of staff working in schools are directly employed, or engaged on a casual basis.  Schools may however have the need to engage agency workers or consultants from time to time.   Separate guidance is available to schools on ‘Using Agency Workers’. This guidance relates to the use of self employed consultants in schools. 

2. Employers are responsible under the Income Tax (Employments) Regulations for deciding whether or not to operate Pay As You Earn (PAYE).  Failure to comply with the Regulations can result in severe financial penalties for the Employer.  
3. In community schools, the Council is the employer.  As such, the Council will re-charge any demand for unpaid tax and National Insurance, interest and penalties to the relevant school. In other types of schools, any such demand would be sent directly to the relevant employer and they would be liable for payment. 
4. It is therefore essential that schools understand and comply with the Regulations. This guidance sets out your obligations and provides practical tips to help you.  All community schools are expected to review and have regard to this guidance when considering the use of self-employed consultants.
5. The only circumstances in which individuals should be engaged under a consultancy agreement, gross of tax and National Insurance, is where the nature of the relationship is clearly one of self-employment.  Whether someone is engaged on an employed or self-employed basis is not, however, a matter of personal choice or manager’s preference.  The terms, conditions and arrangements under which a worker is engaged are primarily what decide employment status. This also relates directly to the nature of the work undertaken. 

What is a consultant?
6. A consultant is someone with particular knowledge or expertise not available internally, who is engaged to apply this knowledge or expertise in a particular situation or to advise on a particular aspect of the school’s activities. They may for example be engaged to undertake a particular project or to develop particular skills in substantive staff.  

7. The duration of any consultancy engagement should be short term and if there is no fixed duration agreed at the outset, will be linked to the completion of a particular job or project.  If a longer term arrangement is necessary, schools should consider the use of a fixed term directly employed position instead. 
8. A consultant will usually work from home or from their own business premises, although a proportion of the work may well be conducted at the school out of necessity, for example to liaise with staff or access particular documents. If the work will require an individual to be based primarily at your school, it may not meet the definition of self-employment. 
9. A consultant will be given terms of reference by the employer, setting out the work required and deadlines for completion. The consultant has flexibility over how, where and when the work will be done and who by.  It is unlikely that a consultant will work fixed hours or be subject to direction and control, other than being briefed on what is required at the outset and reporting back on progress.
10. Consultants will negotiate fees with the school before they commence any work and will invoice the school for their work. They may charge a daily rate or a flat fee for the work, depending on what is required.  Often the school will be charged on completion of the work, but where a project is likely to take some time, the consultant may instead invoice the school periodically.
Service providers
11. The Council has clear requirements governing the procurement of services and these apply to all maintained schools. Maintained schools are required to comply with the Council’s published procurement guidelines. Most services are provided by limited company organisations responsible for the control, payment, and taxation of the workers whom they choose to deploy. 
12. From time to time a procurement activity may result in a school engaging with an individual for the provision of services. In these circumstances the school must determine whether the person would be considered as an employee in relation to tax and national insurance requirements. It is not sufficient to accept the word of an individual that s/he operates under the auspices of a limited company. Before entering into any agreement, the school must be satisfied that the company has the appropriate registration and look at how services are delivered. The individual will be required to provide evidence of their status in the form of a completed evidence statement, Appendix A.
13. School finances are monitored and audited on a regular basis and schools are required to ensure that they are managing these correctly. Where service agreements or consultancy arrangements are questioned, schools will be required to provide evidence that the person is self employed.  Where there is a dispute about an individual’s status, the school will be required to process payment to them via their payroll provider whilst these are resolved. 

Determining employment status 
14. Whether or not someone is engaged on an employed or self-employed basis is not a matter of personal preference. The terms, conditions and arrangements under which a worker is engaged and the nature of the work undertaken are primarily what decide employment status. Arrangements should be reviewed regularly to take account of any changes and schools must take appropriate action should status change.
15. Schools should not seek to engage consultants on a self employed basis to cover recognised posts within the school. Such arrangements should instead be appointed to directly on a permanent or where appropriate on a temporary or fixed term basis.

16. Deciding whether workers are employed or self employed can be difficult to determine, particularly in relation to short term engagements. HMRC publishes guidance and an Employment Status Indicator (ESI) tool to enable you to check the employment status of an individual or group or workers.
17. The ESI outcome will indicate employment status and, subject to certain criteria, may be relied upon as evidence of a worker’s status. The ESI outcome should therefore be saved as a pdf document and/or printed out and retained so that it may be produced should HMRC or any other body question a worker’s employment status in the future. 

18. If you are uncertain about the status of any individual, you should seek advice from your HR provider. It may be necessary to refer to HMRC for advice in some cases. Schools are expected to ascertain status prior to the start of any engagement.  In exceptional circumstances if this is not possible, then whilst clarification is sought, individuals must be subject to PAYE through the school’s payroll provider. 
Formalising the arrangement

19. If an individual is to be directly employed by the school, a statement of particulars of employment should be issued, subject to the usual pre-employment checks.  The individual will be paid via the school’s payroll with tax and National Insurance deducted at source.  The school should refer to their agreed recruitment, selection and induction procedure for further information.
20. If after using the ESI tool, the school is satisfied that the employment relationship will be that of a self-employed consultant, they will need to confirm the agreement for services with the individual (similar to contracts entered into with agencies).  The agreement for services must set out the duration of the agreement, the cost, how the arrangement can be ended, and expectations of the various checks required on individuals working in the school (similar to that set out in the ‘using agency workers’ guidance).  For example, if an enhanced disclosure and barring service check is required, the school should state this and set out how it will be determined that the check is satisfactory and that the individual / organisation will provide a letter of assurance to this effect. A record of this should be included in your single central record.
21. The school’s Business Manager/Finance Officer will normally complete the evidence of self employment / limited company status form in liaison with the individual and arrange for authorisation of these by the head teacher. 

22. Once authorised and invoiced, the school will make appropriate arrangements for payment in accordance with their usual accounts payable procedures and not via the school’s payroll.  

23. Before processing any payments, the school should confirm that the work has been satisfactorily completed as per the original terms of reference, and invoices must be authorised by the appropriate budget holder. 
24. The school should ensure that payment terms and deadlines for the receipt of invoices are made clear to the consultant at the outset and that invoices are approved and forwarded for payment in a timely fashion. It is the responsibility of the school  to ensure that proper records are kept of all agreements with consultants and financial transactions.
Further information

IR35 (Intermediaries Legislation), HMRC August 2016

Employment Status Indicator guidance and tool

December 2016
Appendix A: Evidence of self-employed / limited company status

	Name of consultant: 
	

	Address:  



	Email: 
Telephone:

Mobile:



	NI Number: 
	Date of birth:

	Unique Tax Reference (UTR) Number: 
	

	VAT registration number if applicable: 
	

	Tax Office address:  


	Bank account number:
	Sort code:

	Details of Project/assignment:  


	Start date: 
	Completion date: 

	Confirmation of required checks:

DBS disclosure attached (required if your work allows regular, unsupervised access to children/young people or vulnerable adults)
Other: School to specify

	Yes/No 


	1.
	Are you in business in your own right?  

Evidence of limited company or sole trader status to be attached
	Yes
	No

	2.
	Do you perform similar work for other organisations?
	Yes
	No

	3.
	Will you be providing services to, rather than working under the control of, the employer?
	Yes
	No

	4.
	Do you negotiate a full and final price for the project / assignment and provide invoices for payment?
	Yes
	No

	5.
	Do you bear a financial risk if the job over-runs or is more complex than you initially thought?
	Yes
	No

	6.
	Do you provide the main items of equipment you need to do the job?
	Yes
	No

	7.
	Do you have authority to substitute workers to do the work you have taken on?
	Yes
	No

	8.
	Do you have to correct unsatisfactory work in your own time and at your own expense?
	Yes
	No

	9.
	Do you have any business and/or pecuniary interest(s) relevant to the work you required and/or the school more generally?
	Yes
	No

	10.
	Identify the sum of professional indemnity that you carry:


	£ 


Declaration:

I confirm that I should be treated as self-employed / having limited company status for the purposes of the above project / assignment.
I agree to update the school immediately should any of the above information change.
Signed:
Print name:

Date:
Note:  Failure to fully complete this form or to sign the declaration above will mean that you will be treated as having employed status and the relevant amounts of tax and national insurance will be deducted from payments made to you.
On completion please return this form to: School to specify
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